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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

OFTHE STATE OF ILLINOIS CLERK’S OFFICE

VILLAGE OF ROBBINSandALLIED ) JUN 142004
WASTE TRANSPORTATION,INC., ) STATE OF ILLINOISPoJIut~cj~Control Board

Petitioners, )
)

vs. ) CaseNo. PCBNo. 04-48

)
ILLiNOIS ENViRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

REPLY TO THE IEPA’S RESPONSETO THE
PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

NOW COME the Petitioners,VILLAGE OF ROBB1NS, ILLiNOIS, and ALLIED

WASTE TRANSPORTATION,INC., by andthroughundersignedcounselofrecord,andhereby

respectfullysubmit theirReply to the IEPA’s Responseto thePetitioners’Motion for Summary

Judgmentfor modification of a solid wastemanagementfacility permit and, in supportthereof,

stateasfollows:

I. THERE ARE NO GENUINE ISSUESOF MATERIAL FACT.

The Respondent,Illinois EnvironmentalProtectionAgency(“IEPA”), arguesthat there

aregenuineissuesofmaterialfact that precludethe entryofsummaryjudgmentin this case. In

supportof this argument,theRespondentallegesthat thereis somequestionregardingthetype

of facility that was approvedby the Village of Robbins in 1993. However, the evidence

containedin therecordunequivocallyshowsotherwise,astherecordclearlyestablishesthatthe

facility approvedby theVillage of Robbinson February9, 1993was intendedto bea “pollution

control facility,” which can, by legal definition, include componentsof a waste storagesite,

sanitarylandfill, waste disposalsite, waste transferstation, waste treatmentfacility and/or a

wasteincinerator.See415 ILCS 5/3.330.



Despitethe clearlanguageset forth in theVillage of Robbinsordinance,theRespondent

contendsthatthereis somehowaquestionoffact regardingwhat typeoffacility wasintendedby

theVillage ofRobbinsbecause(1) acopyof theapplicationwasnot providedto theIEPA or the

PCB, (2) the 1993 Village of Robbins ordinancemakesa minimal referenceto a “waste-to-

energyfacility” andthegenerationof electricity,(3) the 1989ordinancepassedby the Village of

Robbins refers to a “solid waste energy facility”, and (4) documentsrelating to the 1989

ordinancestatethat the facility is not intendedto act asa wastetransferstation. All of these

argumentsmust fail, asnoneof them establishthat a genuineissueof material fact existswith

respectto thefacility approvedby theVillage of Robbinsin 1993.

Respondent’sfirst contention(thatthereis a questionof factbecausethe applicationfor

the facility wasnot provided) is completelyunfounded. The languageof a statuteitself is the

mostreliableindicatorof the legislator’sobjectivesin enactingaparticularlaw. In re D.D., 196

Ill.2d 405, 752 N.E.2d 1112 (Ill. 2001). It is a well-establishedprinciple of statutory

constructionthat thewords usedin a legislativeenactmentareto be giventheirplain meaning.

Peopleex. rel. DepartmentofProfessionalRegulationv. Manos,202 Ill.2d 563, 782 N.E.2d237

(Ill. 2002). When thewords areunambiguous,thereis no needto look to extrinsic sourcesto

determinetheirmeaning. Id. This principle is applicableto this caseandtheordinanceat issue.

Basedon the plain languageset forth in the ordinance itself, it is clear that the Village of

Robbins intended to approvea “pollution control facility.” In fact, the February 9, 1993

ordinancespecifically makesreferenceto the facility as a “pollution control facility” in four

different locations,mostnotably in thetitle of theordinanceitself. R. 064-70. Nowherein the

ordinanceis the facility referredto asany other type of facility. Seeid. Becausethereis no

question that the Village of Robbins intended to approve a “pollution control facility”, a
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specifically definedterm in the Illinois EnvironmentalAct, there is no needto resort to the

applicationto interpretwhat theVillage ofRobbinsapproved.

Additionally, theRespondentis simply incorrectin assertingthat theVillage ofRobbins

somehowintendedto approveonly an incineratorthroughits 1993 ordinancesimplybecausethe

ordinancemakesa parentheticalreferenceto a “waste-to-energyfacility” and indicatesthat the

facility will “generateelectricity from the combustionof municipal waste.” R. 069, 070. It is

well-settledthat wheninterpretinga legislativeenactment,a courtmustgive effect to the entire

statutory scheme,rather than looking at words and phrasesin isolation from other relevant

portionsof the statute. Carrol v. Paddock,199 Ill.2d 16, 764 N.E.2d 1118 (Ill. 2002). Tn this

case, reading the ordinanceas a whole establishesthat the Village of Robbins intendedto

approvea “pollution control facility.” While thereis a parentheticalreferenceto a “waste-to-

energyfacility” andonereferenceto electricity generation,thereis no evidencecontainedin the

ordinancethat the Village of Robbins intendedonly to approvea facility that would be used

exclusivelyasan incinerator,assuggestedby the Respondent.In fact, the ordinancedoesnot

evencontainthe word“incinerator.” SeeR. 064-070. Whenreadasawhole, it is clearthat the

ordinanceintendedthatthe facility beusedasa “pollution controlfacility” anddid not intendit

to be limited in its usein themannersuggestedby theRespondent.

The Respondent’sfurther contention that the facility must have beenintendedto be

approvedasonly an incineratorbecauseof referencescontainedin the 1989 ordinanceis also

entirelywithoutmerit. While it is truethatthe 1989 facility did referto theapprovedfacility as a

“solid wasteenergyfacility,” this doesnot provethat thefacility approvedin 1993wasintended

to beoperatedsolelyasan incinerator,fortwo reasons.First, the 1989ordinancedoesnot define

a “solid wasteenergyfacility”, and thereis no definition for sucha phrasecontainedin the
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Illinois EnvironmentalProtectionAct. Therefore, there is no support for the Respondent’s

presumptionthat this descriptionof the facility somehowimplies that the facility approvedby

theVillage of Robbinswas for an incineratorandan incineratoronly. Furthermore,evenif the

Village of Robbinsintendedsucha meaningto be attachedto the phrase“solid wasteenergy

facility” in its 1989 ordinance,the fact that the 1993 ordinancedoesnot include sucha phrase

actuallyclearly supportsPetitioners’ argumentthat the 1993 facility was intendedto be more

than an incinerator. Had the Village of Robbins intended the 1993 facility to only be an

incinerator or solid waste energy facility, it would have expresslyso stated in the 1993

ordinance. See Carver v. Bond/Fayette/EffinghamRegionalBoard of SchoolTrustees,203

Ill.App.3d 799, 561 N.E.2d135 (5th Dist. 1990) (explainingthat the legislatureusestermsin a

statute that convey its intent). It is particularly telling that the Village Board specifically

excludedanydescriptivetermfor thefacility, otherthan “pollution controlfacility”, particularly

in light ofthe inclusionofamoredescriptivetermin the 1989ordinance. Thefact that the 1993

ordinanceis devoidof areferenceto thefacility asa“solid wasteenergyfacility”, or anysimilar

termestablishesthat theVillage did not intendfor the facility to be limited to only solidwaste

energyoperationswhenit approvedthefacility in 1993. Consequently,Respondent’sargument

that the 1989 ordinance somehowestablishesthat the 1993 ordinance approvesonly an

incineratoris alsoentirelywithout merit.

Moreover, theRespondent’sassertionthat a documentprovidedby the applicantin May

of 1989 somehowdefinestheparametersof the approvalprovidedby the Village in 1989 or

1993 is simply ludicrous. In fact, thevery documentthat theRespondentreliesuponits attempt

to establishthat the facility at issuewasnot grantedapprovalto actasa wastetransferstation
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conclusivelyprovesthat thefacility is awastetransferstation,aswasexplicitly foundtheIllinois

EnvironmentalProtectionAgency. Theverydocumentcitedby theRespondentprovides:

DLPC has also determined that the facility will be a regional pollution
control facility usedas a garbage transfer station duringperiodswhenone or
more of the Refuse Derived Fuel trains or a Fluidized Bed Boiler is down.
Section22.14oftheIllinois EnvironmentalProtectionAct requiresthan [sic] such
facilities be locatedmorethan 1000 feetfrom any dwelling orpropertyzonedfor
primarily residentialuse. A written certification of the compliancewith this
provisionoftheAct is requiredaspartofthis permit application.

R. 55 (emphasisadded). This statementmakesclearthat the Illinois EnvironmentalProtection

Agencyconcludedthat the facility, assitedby theVillage ofRobbins,would beuseda transfer

station. Despitethefact that theIEPA clearlybelievedthatthesitedfacility wasa wastetransfer

stationseveralyearsago,theIEPA now disingenuously(andborderingon bad faith) arguesthat

thefacility is not a wastetransferstation. Clearly,suchan argumentis without meritbecausethe

Agency’s own interpretationof the siting approvalgrantedto the facility establishesthat the

facility would serveasawastetransferstation.

Furthermore,the Respondent’srelianceon the applicant’s 1989 responseto the IEPA’s

inquiry aboutthe facility servingasawastetransferstationis misplaced. In fact, the applicant’s

responseto theIEPA’s commentsin 1989 is completelyirrelevantto the issueat handbecause,

pursuantto section39.2 of the Illinois EnvironmentalProtectionAct, the local governingbody

approvesordisapprovessite locationapproval. See415 ILCS 5/39.2. As such,the local siting

authority determinesthe scopeof the approval. Based on the application suppliedby the

applicant,the Village of Robbinsclearly believed(just asthe IEPA did) that it was granting

siting approvalto a facility that would actin partasatransferstation. Therefore,it is irrelevant

that the applicantlater suggestedthat it wasnot intendingto operatea transferstation after the

siting approvalhadalreadybeengranted.
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Finally, the Respondent’srelianceon the documentpresentedby the applicantto the

IEPA in 1989is irrelevantbecausethefacility approvedin 1989wasanentirelydifferentfacility

thantheoneapprovedin 1993. In fact,the sitingapprovalfor the 1989 facility wasreversedand

anewapplicationwasprovidedin 1992andapprovedby theVillage ofRobbinsin 1993. It was

approvalofthat facility that is at issuehere. Although the Respondentassumesthat the scope

anddescriptionof theproposedfacility did not changebetween1989 and 1993, theRespondent

hasno supportfor suchan assumption.Consequently,it is entirely improperfor theRespondent

to assertthat informationprovidedby the applicantrelatedto the facility proposedin 1989

(whichwasnot sited)hasanybearingwhatsoeveron thescopeofVillage’s approvalin 1993.

For thereasonssetforth above,thereis no issueofmaterialfactin this case. Rather,it is

completely clear that in 1993, the Village of Robbins approvedthe operationof a pollution

control facility, which would encompassthe operationof, amongotherthings,a wastetransfer

station. SeeR. 076. Consequently,Petitioners’Motion for SummaryJudgmentfor modification

ofa solidwastemanagementfacility permit shouldbe granted.

II. THE PETITIONERS HAVE CORRECTLY APPLIED SECTION 39.2(e-5),
WHICH REQUIRES THAT THE REQUESTED PERMIT
MODIFICATION BE GRANTED.

The Respondentunconvincingly argues that section 39.2(e-5) of the Illinois

EnvironmentalProtectionAct doesnot apply to this casebecausethe Village of Robbins is

attemptingto “change”its siting approvalto anentirelynewanddifferent facility. However,that

is clearly not what the Petitionersare attemptingto accomplish. Rather,the Petitionersare

simply establishingthat as the local siting authority, the Village of Robbinspossessesthe

authorityto makeclearthatthe approvalgrantedto RobbinsResourceRecoveryCompanymany

years ago wasmeant to allow the facility to operate,in part, asa solid wastetransferstation.
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Furthermore,the Village is assertingits clearright to allow the new operatorof the facility,

Allied WasteTransportation,Inc., to operatethe facility primarily as a waste transferstation

becausethe siting approvalpreviouslygrantedto thepollution controlfacility was “sufficiently

broadto covertheproposeduseofthePropertyandtheFacility.” R. 076. Such actsarenot only

improper,as assertedby the Respondent,but, rather, they are expresslyallowed by section

39.2(e-5).

The Respondentemploysa circular, strainedargumentto support its conclusionthat

section39.2(e-5)is inapplicable. The.Respondent’sentireargumentis flawed,however,because

it is basedon thepresumptionthatthesiting approvalgrantedby theVillage ofRobbinsin 1993

was for a waste incinerator. Such a presumptionis entirely unfounded becausethere is

absolutelyno support for the Respondent’sassertion“that the 1993 ordinancegrantedsiting

approvalfor a municipal waste incinerator, and not a waste transferstation.” Respondent’s

Response,p. 8. In fact,asset forth abovein PartI, the1993ordinancenevermakesanymention

ofthetermincineratorbut,rather,repeatedlyrefersto a “pollution control facility.” As such,it is

inappropriatefor the Respondentto assumeandbaseits entire argumenton the assumptionthat

thefacility wasapprovedexclusivelyasan incinerator.

Basedon the Respondent’serroneousassumptionthat the Village of Robbins approved

only an incineratorin 1993, the Respondentassertsthat the Village’s decisionto allow Allied

WasteTransportation,Inc. would be “wholesalechange”in the approvalgrantedby theVillage

in its 1993 ordinance. However,it is clearthatthePetitionersarenot seekingsucha “wholesale

change” becausethe facility, as approvedin 1993, was not to act exclusively as a waste

incineratorbut was to have manytransferstationcomponents,as is madeclear by the IEPA
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permitsissuedto the facility.1 Therefore,thePetitionersarenot attemptingto changethe “type

of facility,” as assertedby theRespondent.Rather,thePetitionersaresimply attemptingto have

thefacility operatewithin theparametersoftheapprovalgrantedto thefacility in 1993,but with

a slightly different focus.

Because the Respondent clearly misunderstandsthe Petitioners arguments, the

Respondentassertsthat it is unimportantthat the siting authority grantedby the Village of

Robbins for the facility encompassedwaste transfer components. However, such a fact is

entirelyrelevantbecauseit establishesthat thePetitionersare not attemptingto entirelychange

the type of facility approved,but aremerely intending to slightly modify the focus of the

operationsat thatfacility. Becausethe 1993 approvalby theVillage ofRobbinsclearlyallowed

that facility to actasa transferstationsin manyaspectsof its operation,themodification being

soughtby thePetitionersis clearlyallowedby section39.2(e-5),andshouldbe granted.

Finally, the Respondentassertsthat it is irrelevant that the facility to be operatedby

Allied Waste Transportation, Inc. is less damaging to the environment than the facility

envisionedby theVillage whenit grantedapprovalin 1993. However,that is clearlya relevant

consideration,as setforth by this Boardin WasteManagementofIllinois, Inc. v. IEPA,PCB 94-

153 (July 21, 1994). In WasteManagement,this Boardfoundthatno additionalsiting approval

was requiredwherea requestedpermitmodification would result in decreasedpotentialimpact

to the environment. Seeid. at 7. Likewise, in this case,no new siting approvalshould be

requiredbecausethe impacts to the environmentalwill actuallybe reducedby the permit

modificationsoughtby thePetitioners.

TheRespondentassertsthat thereare genuineissuesof materialfactbecausethesepermitsarenot containedin the

record. In orderto clearlyestablishthat no genuineissueof materialfactexists,theRespondentis filing a
requestto supplementtherecordto includethesepermits,which is forthcoming.

8



For the reasonsset forth above,section 39.2(e-5) explicitly allows the modification

soughtby thePetitionersbecausethePetitionersareseekinga modificationthat comeswithin the

scopeof the original siting approvalgrantedto the facility. Consequently,Petitioners’Motion

for SummaryJudgmentfor modification of a solid wastemanagementfacility permit shouldbe

granted.

WHEREFORE,thePetitioners,VILLAGE OF ROBBINSandALLIED WASTE

TRANSPORTATION, INC. requestthis HonorableBoard grant its Motion for Summary

Judgmentand for such other and further relief as this Honorable Board deemsjust and

appropriatein thecircumstances.

Dated:June11,2004

HINSHAW AND CULBERTSON
100ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
815-490-4900

RespectfullySubmitted,

VILLAGE OF ROBBINS andALLIED WASTE
TRANSPORTATION,INC.,Petitioners
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Attorneys
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AFFIDAVIT OF SERVICE

The undersigned,pursuantto the provisions of Section 1-109 of the Illinois Code of Civil
Procedure,herebyunderpenalty ofperjuryunderthe lawsoftheUnitedStatesof America,certifiesthat
on June11, 2004,acopy ofthe foregoingwasservedupon:

DorothyM. Gurin, Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100WestRandolphStreet

Suite11-500
Chicago,IL 60601

JohnJ.Kim
ReneeCipriano

SpecialAssistantAttorneyGeneral
Division ofLegalCounsel

1021 N. GrandAvenue,East
Springfield, IL 62794-9276

Mr. BradHalloran
HearingOfficer

Illinois PollutionControlBoard
100 WestRandolph,11thFloor

Chicago,Illinois 60601

Mr. William Mansker
Village ofRobbins

3327W. 137thStreet
Robbins,IL 60472

SteveSmith
Allied WasteTransportation,Inc.

13701SouthKostner
Crestwood,IL 60445

By depositinga copy thereof, enclosedin an envelopein the United StatesMail at Chicago,Illinois,
properpostageprepaid,beforethehourof 5:00 P.M., addressedas above.
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P.O.Box 1369
Rockford,IL 61101
(815)490-4900
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